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Executive Summary

· ‘Work Choices’ will significantly reshape the terms of employment in Australia, affecting the growing proportion of workers who have responsibility for both work and care. Part of the Commonwealth Government’s rationale for these changes relies on its creation of ‘greater opportunities to balance work and family’ although detailed evidence in support of this proposition is lacking.

· These changes are occurring against the background of changes in the welfare system requiring sole-parents whose youngest children turn eight to find at least 15 hours paid work. These workers will enter a more minimalist, individualistic system with significant care responsibilities and weak bargaining power. Their work and family protections will be minimal.

· Workers with family responsibilities need a secure living wage; adequate, predictable common family time (including social work time and holidays); flexibilities that meet their needs, including the opportunity for leave and part-time work; protection from excessive hours; and quality, accessible, affordable childcare. 

· Australia lags behind the industrialised world already on several of these measures, with high levels of insecure work, long average hours of full-time work, a growing proportion who work excessive hours, a poor leave regime and a high proportion of workers – especially those with families – who work unsocial hours. Industrial relations reform should remediate these challenges. Unfortunately, ‘Work Choices’ will exacerbate them.

· Australia’s female participation rate lags behind that in many trading partners (contributing to an impending labour shortage) because of backward work/family arrangements. While many countries are improving their work and family arrangements, ‘Work Choices’ swims in the opposite direction.

· The five components of the ‘Fair pay and conditions standard’ represent a retreat on national work and family standards by incorporating only basic family leave provisions and failing to incorporate the right for parents to request extended parental leave, part-time work or more shared parental leave. 

· The ‘Fair pay conditions standard’ allows for a minimum hourly rate, with ordinary hours of work specified at 38 per week averaged over 12 months where not otherwise specified. This means that for workers where only the minimum standards apply, their hours can vary very widely on a daily or weekly basis. Further, an hour worked on Christmas Day is paid the same as any other hour. There is no general minimum or maximum daily hours. This potential for wide fluctuations in hours of work (and pay) and the lack of predictable working time and compensation for unsocial or extended working time, are very family-unfriendly. 

· The Bill provides that once on an individual agreement, an employee can never return to an award. This means that once given up, basic award protections (like overtime rates, or compensation for unsocial working time) may be lost to workers long term.

· The Bill explicitly prevents awards from including provisions relating to a workers shifting from full-time work to part-time work or the reverse. 

· The right to ‘sell’ two weeks annual leave (at an unspecified rate) will reduce common family time, with negative effects on children and parents. This effect may well compound disadvantage in lower income households. 

· Further, the Bill makes no provision to allow for the purchasing of additional annual leave, a measure that many workers find of great assistance to family life.

· The capacity to set aside key award conditions in AWAs (public holidays, rest breaks, annual leave loadings, allowances, and penalty, shift and overtime loadings) will be especially disadvantageous for families. This is a pernicious change, which will see both long and unsocial working hours increase. The international evidence about the negative effects of these work practices for workers and children is extensive and robust. 

· Working carers have limited bargaining power. Like unemployed ‘Billy’, there will be many ‘Beths’ – mothers returning to work – who will lack effective capacity to refuse terms which are, by any test, family unfriendly. The employment standards of many women and carers will only be as strong as prevailing minimum legal standards and no stronger. This will advantage the ‘careless’ worker. 

· Where margins are tight, employers who would like to offer more family friendly provisions, will be forced into a race to the bottom, so that even good employers cut conditions and the legal standard becomes both a maxima and a minima.

· The AIRC has been the source and forum for all recent general advances on work and family standards. Under ‘Work Choices’ it will lose this role. It is hard to see where future general advances on work and family provisions will now come from. This will especially affect those outside collective agreements and the most vulnerable in the labour market, who are least able to win advances alone. 

· Further, the loss of the arbitral power of the AIRC will reduce the capacity of workers to contest their employer’s application of work and family provisions. This has been an active function of the AIRC in recent years. Finally, the AIRC’s past role of taking account of family responsibilities in industrial regulation will be lost.

· A secure, living wage is vital to family well being. The primary weight placed on economic objectives in the work of the Fair Pay Commission is likely to see falls in real wages that will especially affect those on low pay. It will also foster further income dispersion and inequality in Australia. International research shows that inequality has significant negative effects on social well being.

· ‘Work Choices’ will see an expansion in individual agreements. Existing evidence shows that non-managerial employees on AWAs, relative to those on collective agreements, face lower pay rates, lower pay rises, longer and more unsocial hours and less time autonomy. Women fare especially badly as do part-timers and casuals, who have disproportionate responsibility for families.

· AWAs are less family friendly. They have less access to annual leave, long service leave and sick leave. These are fundamental requirements of working carers. Only 12 per cent of AWAs registered between 1995 and 2000 had any work and family provisions. Only small proportions of AWAs in 2002 and 2003 had family or carer’s leave (25 per cent), paid maternity leave (8 per cent) or paid parental leave (5 per cent).

· Those who need such provisions have least access. Only 51 per cent of women on AWAs had access to annual leave (62 per cent men) in 2002 and 2003. Fourteen per cent fewer women than men had access to any general work and family provisions.

· ‘Work Choices’ will foster growth in unsocial and long hours, given that loadings for overtime and unsocial hours are not protected. Control of working time, avoidance of unsocial hours and protection of common family time are key issues for families. Each of these is further compromised by ‘Work Choices’ in a situation where almost two-thirds of Australians already work sometimes or often at unsocial times.  International evidence of negative effects on marital stability, and on workers’ and children’s well being, is compelling.

· Many other countries are taking a different road in response to the challenges of international competition, rising dependency ratios, labour shortages and falling birth rates. They are increasing support for working carers, ensuring that their workforce participation is underpinned by fair standards, and providing essential infrastructure like paid leave, holidays and rights to family-friendly flexibility. Equitable, family-friendly industrial conditions have not been seen as necessary trade-offs for economic growth, but as achievable joint objectives, the one supporting the other.

· For example, some countries have increased paid leave of various kinds, some have worked to reduce the proportion of workers working excessive or unsocial working hours, and several have introduced rights for workers to request more flexible leave and hours arrangements. 

· The success of these approaches, which have been extensively reviewed, provide a more promising alternative direction for industrial reform in Australia, one which would improve the stability and well being of Australia’s workers and their children and other dependents.

Introduction

The Commonwealth Government has proposed extensive change to Australia’s industrial relations arrangements. These were foreshadowed by the Prime Minister in the Parliament in May 2005, with more detail in the ‘Work Choices’ document released on Sunday 9th October and the tabling of the ‘Workplace Relations Amendment (Work Choices) Bill 2005’ (hereafter ‘Work Choices’ or the Bill) on November 2nd, which was passed in the House of Representatives on November 10th. This paper considers the proposals as set out in ‘Work Choices’ and weighs their implications for work and family arrangements in Australia. 

The paper falls into five parts. The first summarises the current work and family state of play in Australia, providing a context for analysis of change. The second part considers the components of the ‘Work Choices’ Bill. The third considers their possible effects (namely the impact of changes to the Australian Industrial Relations Commission (AIRC), to Australian Workplace Agreements (AWAs) and their intersection with collective agreements and awards, along with changes to minimal standards, and to a national system), drawing on existing evidence about agreement making and other relevant factors. The fourth part considers arguments for a different approach and some alternative international arrangements. The fifth section summarises conclusions.

The 2005 industrial relations changes have been justified on several grounds, namely fostering growth and productivity, giving choice and flexibility, improving fairness and a ‘better balance’ between employers and employees, and simplifying the industrial system (Australian Government 12th October 2005; Prime Minister, Four Corners 26 September 2005). The Prime Minister has also actively promoted the changes as facilitating work and family balance: on 12th October he said his proposals for flexibility would ‘provide greater opportunities to balance work and family responsibilities’ (The Australian 12 October 2005, p 2). This easy conflation of (any kind of) ‘flexibility’ with ‘family friendliness’ is not sustained by an examination of existing evidence as this paper sets out. 

The paper focuses upon elements of ‘Work Choices’ that will have direct effects on work and family well being. There are many other elements that will have indirect effects of significance for families. For example, the changed unfair dismissal arrangements will affect the security of income and employment in many households, as will provisions for unilateral termination of agreements and changes in arrangements around the transmission of business. The general thrust of these changes is to give greater power to employers. This will negatively affect the security, earnings and working conditions of many working families, and especially affect families that are already disadvantaged (ie in terms of socio-economic status, employment security, and so on). 

It should also be borne in mind that ‘Work Choices’ is being implemented against the background of changes to welfare arrangements which, amongst other changes, require sole parents to look for at least 15 hours work when their youngest child turns eight. This shift will see many sole-mothers (and fathers) entering the labour force with limited recent work experience and skills, as well as significant care responsibilities. These are not an insignificant group: almost a quarter of Australian families with children are now sole-parent families (ABS Cat No 4102.0 2005). The capacity of sole-parents to bargain alone is very weak, and the kinds of jobs that many will seek (in terms of occupation, industry, part-time and casual work) are those where existing individual agreements are inferior in pay, conditions, and especially family friendliness.

There is no doubt that Australia’s industrial relations system needs to continue to adapt to a changing international and national set of demands. Key challenges exist, including the need to:

· increase productivity, 

· increase skills,  

· respond to the aging of the workforce, 

· narrow (or at least contain) widening inequality in Australia, 

· adapt to the changing nature of the Australian worker and their caring responsibilities.

The last of these challenges is far from insignificant. Four in ten Australian workers now have responsibility for the care of someone else – whether a child, aged relative, or sick dependent – on any day they are at work. Male and female participation rates in the labour market are rapidly converging in Australia. The rate of return to work amongst mothers of very young children has increased rapidly in recent years. The average maternal age at the first birth is now just over 30 years, so that most women have often spent many years earning before having children. Their households depend on their earnings, and they are firmly attached to working around or through their years of intensive familial care. At the same time Australia’s workforce is aging rapidly and there are pressures to increase labour market participation. 

Concerns about work and family issues, and work/life balance questions more broadly, attract high levels of public debate in Australia for good reason: beyond economic and demographic concerns, they directly affect the experience of more and more people and their social well being. Trends in family forms suggest they will continue to grow as concerns, given predicted growth in sole parent/worker and dual earner households in Australia (ABS Cat No 4102.0, 2005). 

The Commonwealth Government’s response to these issues has focussed upon fiscal change especially through a tax rebate for 30 per cent of childcare costs (up to a ceiling), a cash baby payment and some adjustments to family payments that reduce somewhat the penalties facing second earners. These changes, while significant, do not address key aspects of working life and the industrial regime, such as the growth in long hours of work, insecurity of employment, an inadequate leave regime and the need for more workplace flexibility for working carers.

What do workers with family responsibilities need? The existing literature on work and family makes this very clear. They include the following seven features: 

· a living wage, with some predictability and security and the opportunity to live free of financial stress; 

· security of employment which is vital to family formation; 

· adequate, predictable and common family time; 

· flexible working conditions that allow workers to deal with unexpected or predictable family needs, including the opportunity to change working time (ie to part-time work);

· the avoidance of excessive working hours; 

· adequate paid and unpaid leave to deal with personal and family sickness, birth, early parenting, death and other times of intensive family care or incident; 

· quality, accessible, affordable childcare. 

Before considering how the industrial reforms on offer measure up against these basic requirements for a family-friendly regime, it is useful to consider the current state of play in terms of work/family provisions in Australia.

1. State of Play: Work and Family in Australia

The next wave of industrial relations changes in Australia occurs against the background of an inferior set of provisions for balancing work and family in Australia relative to many other industrialised nations. This is most succinctly revealed in Jaumotte’s 2004 comparative analysis of the labour market participation rates of women and the work/care regimes prevailing in various OECD countries. Many OECD countries have higher levels of labour force participation amongst prime-aged women than Australia, including the UK, the United States, Germany, France, Canada and Norway.

Together with relatively lower rates of participation in paid work amongst prime-aged women, a relatively large proportion of Australian women work part-time. The proportion of women working part-time in the OECD area is around 25 per cent, compared to 46 per cent in Australia in August 2004 (ABS Cat. No 6202.0, October 2004). In this respect Australia is on a par with the UK and Japan and only significantly surpassed by The Netherlands.

Why is participation relatively low amongst Australian women and so much of their work part-time? Jaumotte argues that overall female participation is affected by education levels, labour market demand and cultural factors. With this in view she undertakes regression analysis of labour force participation in 17 OECD countries over the period 1985–1999, controlling for female education, proportion of married women, number of children, and overall labour market conditions. She finds that the potential determinants of participation include flexible family friendly working-time arrangements, the taxation of second earners, childcare subsidies, child benefits and paid parental leave.

These are all significant elements in constructing work/care regimes that affect labour supply. She then compares the nature of family support across OECD countries in 1999, placing Australia seventeenth out of 20 countries in terms of its overall support for working women with children, including support in the form of childcare, paid leave and child benefits. This places Australia on a par with New Zealand, Turkey and Mexico and well towards the delinquency end of support for working carers. Specifically, Australia’s regime of leave for working carers is very poor by international standards, exemplified by the absence of a national general entitlement to paid maternity leave. 

Since 1999 there have been some improvements in arrangements in New Zealand (where a national system of paid maternity leave has been established) and in countries like Britain.

Jaumotte simulates what improving various work/care support
 would do to labour supply, concluding that this improvement would increase the labour force participation rate of women by an average of ten per cent in OECD countries (Jaumotte, 2004: 12–15). Her analysis confirms what a number of Australian analysts have been arguing for some time: that Australia currently exhibits an inferior policy and regulatory regime for working carers, and that this inhibits their labour market participation.

A Distinctive, Backward Work/Care Regime in Australia

Jaumotte’s analysis focuses on childcare, leave and tax, but there are other important elements of Australia’s work/care regime that construct current experience. These include the high level of casual employment, and the high level of long hours. 

Australia’s working women make widespread use of part-time work to find some kind of balance (much more so than in most comparable countries). Having ready access to the opportunity to work part-time and fair rights around requests to change hours are of great significance in the Australian environment. Unfortunately, the growth in part-time work to date in Australia has occurred within a regulatory regime that has fostered its precarious character, with two-thirds of part-time work being casual in nature. 

Over a quarter of all Australian employees are now employed on casual terms. In 2003, 26 per cent – or almost two million – were casual compared to 22 per cent ten years earlier (ABS Cat No 4102.0, 2005, p 125). Australian is now an international standout on employment insecurity, with only Spain amongst industrialized countries having a higher level of precarious employment, and in Spain serious efforts are underway to reduce precarious employment (which is mostly short term contract employment in that country). 

Thirty-one per cent of Australian women are employed casually, compared to 21 per cent of men (ABS cat no 4102.0 2005). However, much of the recent growth has been amongst men. Australian research suggests that insecurity in employment is associated with deferral of family formation (Birrell, Rapson and Hourigan 2004). Qualitative research suggests that where casual employees have a source of back up income (from a partner, parent or pension, for example) as well as a reciprocal negotiating relationship with their employer or supervisor, casual work can assist work/family balance (Pocock et al, 2004). For many casual workers, neither condition applies and so casual work reduces flexibility as well as many conditions of employment like security, and access to training and promotion. Those mature aged workers who work casually in order to reduce working hours often pay a high price for the chance. 

On the question of long hours, Australia also presents an international exception, and the growth in long hours has important implications for family life (Pocock et al, 2001). An increasing number of Australians regularly work overtime. In November 2003, 37.3 per cent of employees did so, up from 33.6 percent in August 1997 (ABS Cat. No. 6342.0, 2003 1997). Overtime is more often worked by parents of young children than it is by employees generally: in November 2003, 39.1 per cent of parents with children less than 12 years old worked overtime regularly, compared to 36.6 per cent of employees without young children (ABS Cat. No. 6342.0 2003). The proportion of Australian’s working excessive hours (more than 50 a week) is one of the highest in the developed world, and showing an increasing trend (Messenger 2004, p 42). Around a third of those working overtime are not compensated directly for their extra hours (ABS cat no 4102.0 2002, p 132). The international literature on long hours raises important questions about their effects on individuals and their households which is outlined below.

Unsocial working hours have also increased in Australia. In 2000 64 per cent of workers worked at night (between 7 pm and 7 am) or on the weekend, compared to 56 per cent in 1986 (ABS cat no 4102.0 2002, p 132). Various international studies find that unsocial working time is associated with negative social, psychological and health effects for workers, and with emotional, developmental and cognitive problems in children as discussed below. 

Changing Institutional Arrangements

The institutional regulation of work in Australia has changed significantly since the late 1980s. While there has been a shift to enterprise agreements and individual contracts, and away from regulated industry norms, the latter remain significant to many workers (especially women and those at the bottom of the labour market), and some general conditions continue to be set through state or national laws. At present, the wages and conditions of around 20 per cent of employees are set by industry awards (which specify a narrow range of minimum pay and conditions), 40 per cent by individual agreements (around half of which are superior to award conditions) and the remainder, or just over 40 per cent, by collective enterprise agreements (most of which are union agreements superior to awards) (Watson et al, 2003; ABS Cat. Nos. 6303.0, 6310.0 and 6202.0; DEWR 2004). 

A range of conditions are also set by national or state regulation, affecting for example long service leave, parental leave, unfair dismissal rights, anti-discrimination provisions, occupational health and safety, amongst others. The relevance of diverse industrial instruments in shaping work and family arrangements, operating at different levels of regulation, means that a range of instruments are available to shape Australian circumstances.

It is against this background of changing family shape, increasing caring responsibilities amongst Australian workers, the prospect of growing dependency ratios and a backward work/care regime with particular problem areas in relation to leave, insecurity and long hours, that ‘Work Choices’ is being enacted.

2. The Components of the Bill 

The Commonwealth package contains seven elements of particular concern in relation to work and family issues:

1. 
The ‘fair pay and conditions standard’ for individual agreements


This is a much lower minimum standard for individual agreements. These agreements can be offered on a ‘take it or leave it basis’ at recruitment (or at other times when employment changes), with loss of unemployment benefits consequent on refusing jobs on these employment terms. This constitutes a return to the commodification of labour on terms where economic survival is contingent upon accepting employer’s terms for work. In real effect, this constitutes coercion not ‘choice’. The coercive effects of such an arrangement are especially intensive where a worker has economic responsibility for the welfare of others like children. For some existing workers, a shift to such contracts will also be required in exchange for promotion or a pay rise. Against the background of weak or non-existent unfair dismissal rights and more restrictive workplace access and other rules for unions, along with changes in the welfare regime (which especially affect single mothers) this represents a substantive change in Australia’s industrial regulation. 


At present, individual agreements must not ‘result, on balance, in a reduction in the overall terms and conditions of employment of those employees under relevant awards’ (Section 170XA WRA 2005, p 130). The Bill does not require any such ‘on balance, no disadvantage’, so that agreements only have to offer:

· A minimum hourly rate (as set by the Fair Pay Commission (FPC));

· Personal/carers leave of 10 days a year after 12 months service (with 2 extra days of paid compassionate leave and a further 2 days per occasion of unpaid carer’s leave for an emergency or for those who have no more personal leave);

· 4 weeks annual leave (with provision to cash out 2 weeks);

· 12 months unpaid parental leave for eligible employees;

· standard hours of 38 a week, which can be averaged over a 52 week period.

Awards will retain a set of ‘protected allowable award matters’ (Section 101B) as follows:

· public holidays, 
· rest breaks (including meal breaks), 
· incentive-based pay and bonuses, 
· annual leave loadings, 
· allowances, 
· penalty rates, 
· shift or overtime loadings

However, AWAs can exclude these ‘protected allowable’ provisions. The Bill provides that a worker who moves to an individual contract cannot return to award conditions. This means that, once lost, these conditions cannot be retrieved. This has important long term implications for a decline in the relevance of awards.


While in theory employees cannot be forced to sign an individual agreement, when employment, a pay rise, or promotion depend upon it, many will effectively be coerced into agreeing to such conditions. This is the meaning of the example of ‘Billy’ on in the Government’s documentation (‘Work Choices’ 2005, p 15).


Billy is unemployed. He is offered a full-time job. He must sign an AWA that excludes all the above ‘protected’ award conditions in order to take the job: ‘Because Billy wants to get a foothold in the job market, he agrees to the individual contract and accepts the job offer’. 


For every ‘Billy’ there are many ‘Beths’: mothers or carers returning to work, who may be single parents or recently divorced, who face strong welfare incentives to take a job – any job on any terms. Their working standards will be as strong as prevailing minimum legal standards and no stronger, given their weaker capacity to bargain and their pressing need to provide for their families. In this system, family responsibilities suppress bargaining power. The ‘careless’ are advantaged. Further, changes to the welfare system encourage a ‘recommodification’ of labour that also conditions and constrains bargaining power. 


The high level of mobility in the Australian workforce means that many existing and new employees change employers in any single year. These employees face the possibility of a new employment contract on new terms. Of the 9.36 million workers in Australia in February 2004, 23 per cent had been in their jobs for less than a year (ABS Cat No 6209.0 February 2004). 1.31 million Australians had changed jobs within the previous year. Job mobility is especially high amongst young people and those who work in accommodation, cafes and restaurants industry and elementary clerical, sales and service occupations. This level of mobility means that over a relatively short period of time a sizeable proportion of the Australian workforce will probably be employed under terms negotiated under the new arrangements. 


A new lower minima set of workplace standards is likely to set off a ‘race to the bottom’ on work and family (and other conditions) as employers in sectors with tight margins – who might prefer to better support working carers – will be forced to meet the lowest standards adopted by their competitors. In these circumstances, even good employers are forced to cut conditions to compete and the legislated standard becomes both a maxima and a minima.


Two specific aspects of the new standard are of particular significance to working families. The first of these is the opportunity to ‘cash out’ up to two weeks of annual leave. The second is averaging of ordinary 38 hours of work across a 12 month period. 


The first of these has important implications for families. Many working parents use common family time, like holidays, as make up time with their children. Many families are in need of income and may trade time together for money. It is not clear, however, in the Bill, exactly what payment they will receive for this trade. Recent research amongst children shows that many children, including those living in low income areas, place greater value on more time with parents than more money, and many especially value common family time (Pocock and Clarke 2004). Holidays are an important opportunity for working carers to recover from the effects of work as well as having family time. In this light, a change that is likely to see fewer holidays, will negatively affect families. This effect will be more pronounced if workers are under pressure from their employers to give up a portion of their holidays against their wishes, and it would be naïve to think that all workers will be immune to such pressure.


The issue of annual leave is an example of how the Bill makes provision for change that could well be detrimental for family life while failing to create opportunities for more positive family-friendly flexibility like the right to ‘purchase’ additional leave. The Bill takes no steps to encourage the provision of such a capacity, one that many workers would use. 


On the question of averaging total hours over a 12 month period, the key issues for families are the extent of say over how hours are configured, notice about changes in hours, and the predictability of working time so that care can be organised. The Bill makes it possible for a worker’s hours to vary from say 80 in one week to 10 in the next, with no employee say guaranteed over their configuration. Of course pay may well vary with hours, compounding the unpredictability of life. Both predictable hours and pay are essential to family well being. What is more this provision means that days or weeks of very long hours, provided they fall within an annual average of 38 hours a week, will not be compensated for through overtime payments. Each hour of such work – whether at the end of a very long day or not – can be compensated at the same rate. Annual averaging of hours like this is a pernicious change which runs against the interests of working families and their need for predictable, reasonable and permit regular family time as well as worker say over their scheduling.  The Bill gives much greater scope for employer-autonomy around working time and its configuration.


Working carers require family time every day, every week, throughout the year. While these requirements can vary day to day and week to week, family schedules cannot easily be matched to production and service cycles, and should not be required to make this match. The absence of rights for employees to negotiate their working time over the annual cycle in these proposals, may result in significant losses for families where hours vary in ways that are incompatible with family responsibilities, or are unpredictable, or increase work at unsocial times (see below).
2. 
The shift to individual contracts, increased emphasis on direct bargaining, and the nature of ‘bargaining’


In light of the much weaker minimum test standard to apply to agreements, their expansion is likely to affect many families. In future, individual contracts will override collective agreements (thus undermining a basic ILO principle in favour of the right to collectively bargaining). This provision will make Australia’s labour law more anti-collective than in the US where employers have a duty to bargain in good faith, and where if more than 50 per cent of employees indicate support for unionisation, then collective bargaining prevails.


Further changes in arrangements and penalties governing union access to workers and workplaces will restrict their capacity to genuinely represent members or recruit new members. For example, unions have no rights to entry in workplaces where workers are covered by individual agreements regardless of their wishes
. Under existing arrangements, union-negotiated collective agreements generally have more and better work and family provisions. What is more, union support is often essential to negotiating their application in the event of disputes with employers. 


In the case of ‘Billy’ (‘Work Choices’ p 15), the reforms anticipate that the desire for work will override pursuit of existing conditions, so that new entrants will take terms well below those on offer, initiating a drive to the bottom on workplace standards, especially in the absence of unfair dismissal rights for over three million employees in companies with less than 100 employees. This tendency will extend to work and family provisions, which can be expected to settle at the minimum standards, rather than improve or be supplemented by better additional provisions.
3. 
Reduced award standards and the impact of the ‘Award Review Taskforce’

Under ‘Work Choices’ awards will wither in coverage and content. There is no provision for the establishment of new awards, or for new award standards. Instead  awards will be further reduced and, through the work of the ‘Award Review Taskforce’, probably reduced further (‘Work Choices’ 2005, p 8). Existing employees who remain covered by awards will retain some of their current benefits where they are superior to the minimal ‘Fair pay and conditions standard’ and their awards can retain the seven ‘protected’ provisions (public holidays, rest breaks (including meal breaks), incentive-based pay and bonuses, annual leave loadings, allowances, and penalty rates, and shift or overtime loadings). Given the higher rate of female award-dependence this reduction in award application and scope will have a stronger effect on working carers than non-carers.
The new provisions in the Bill mean that once a workplace agreement is in place for any particular employee or group of workers, ‘they can never again be covered by an award while working for that employer. Even if an agreement is terminated, any previous award conditions will not revive’ (‘Employment matters’ Piper Alderman, November 2006, p 5). This means that once left, award protections like those listed above may be lost to an employee forever. Given the importance of such conditions to workers and their families, it is not possible to construe this change as positive for work and family balance.
4. 
A reduced role for the AIRC


The Bill radically reduces the role of the AIRC. It will become the regulator for new collective bargaining procedures (which are very prescriptive in terms of the issues that may (or may not) be raised in bargaining, far from any notion of free contracting). The AIRC will have no arbitral or conciliation powers of substance, overturning a century of ‘independent umpiring’ in Australia’s industrial system. 


The AIRC will lose its powers of compulsory arbitration through the Bill. The AIRC will not set industrial standards as a way of settling disputes between employers and employees and will not play a role in test cases, setting minimum wages or classification levels, or reshaping awards. These two latter functions are given to new bodies that will be directly appointed by the Government. It cannot plausibly be claimed that these appointments, without a judicial basis, will have true independence.


In Australia, all national advances in work and family provisions since the 1979 maternity leave case have relied upon the AIRC’s capacity to run test cases. These have allowed employers and employees, through their associations, to argue for, and present evidence about, work and family standards. Since 1979, key work and family cases include:

· Maternity leave 



(1979)

· Adoption leave 



(1984)

· Parental leave 




(1990)

· Carers’ leave 




(1994/95)

· Right to refuse unreasonable overtime 
(2001)

· Right to request part-time employment after parental leave and to request variation in hours of work 


(2005)


It is of course important to remember that each of these was, in its main provisions, opposed by major employers and the Coalition parties. These provisions – minimal by international standards – have been vigorously resisted by employers and conservative parties, and required extensive argument in their support, followed by careful arbitration. 


On many other issues, industrial advances have flowed across the workforce after considerable action and union ‘breakthroughs’ following industrial action and lively bargaining (for example, in relation to long service leave, hours reductions and pay increases), whether through the mechanism of awards, over-awards or enterprise agreements. This has not been the case with respect to work and family provisions, with much less industrial activity and bargaining in their support. 


This reflects three important factors: the weaker industrial power of working carers, their feminisation, and the fact that work/family needs arise at particular moments in the life-cycle, rather than being pervasive general needs. Each of these three factors has made workplace bargaining and general progress through industrial action in the field and individual negotiation, much less common on the work and family front.


The ‘transmission belt’ of the AIRC, in combination with its test case capacity, has seen industrial conditions around work and family for Australian workers in both the federal and state systems extend to workers unable to bargain effectively alone. It has been the main means of general advance on work and family issues. The strategic importance of the AIRC in relation to work and family is hard to overstate. Its effects have been especially significant for lower paid employees with limited personal bargaining power: working carers, women and those whose need is most acute at particular times (eg when having a baby).  


In short, work and family advances in Australia have particularly relied upon the arbitral power of the AIRC. It is hard to see how general advances in community standards on the work and family issues will be achieved in its absence. 


While some individuals will be in a position to achieve family friendly work provisions through individual or collective agreements, ironically these ‘upward-flexibilities’ – above and beyond minimal conditions – will be more possible for those who need them least: that is, men without care responsibilities. On the other hand, basic award and minimal agreement protections around penalty rates, overtime, ordinary hours of work, and leave will remain of vital importance to working carers, especially weaker workers. The deterioriation in these minimal standards will make their conditions at risk of ‘downward-flexibility’. There will be a widening dispersion of family-friendly provision in Australian workplaces as a result. 


It is also important to note that the AIRC has played an important role in arbitrating disputes in relation to the application of award and agreement provisions for family friendliness. For example, in the finance industry, return to work provisions are often contested between employers and employees, and the AIRC has acted as umpire in finding resolution to these disputes. Without this external mediator, many employees will have no external means of disputing their terms of employment.

5. 
Work and Family and the ‘fair pay and conditions standard’

The corporations power in the constitution, which is the basis for the ‘Work Choices’ bid to move towards a single national system, allows direct legislation of working conditions in corporations.  However, the Bill makes clear that this first industrial use of the corporations power will result in a backward step on established work and family standards, with a failure to incorporate in the ‘fair pay and conditions standard’ the new ‘right to request’ arising from the May 2005 AIRC ‘Family Provisions Test Care’ decision. 


This decision gave employees the right to request to extend their period of unpaid parental leave (previously a year) by a further year, to request the right to come back to work part-time until their child reaches school age, and to request a longer period of eight weeks simultaneous paid leave for parents. The ‘fair pay and conditions’ standard will instead revert to one year of unpaid leave, no right to request to work part-time (with a requirement that employers give it reasonable consideration) and no right for fathers to request eight weeks leave to share with mothers and new babies (instead the Bill reverts to only one week). In this way, the new ‘fair pay and conditions standard’ reduces, at its outset, work and family arrangements for Australian workers. It is not possible to present this as an advance for work and family. It is clearly a significant backward step in relation to modest ‘rights to request’. 

6. 
Family Responsibilities Convention and AIRC task to take account of these principles


The existing AIRC is required to ‘take account of the principles embodied in the Family Responsibilities Convention, in particular those relating to: (a) preventing discrimination against workers who have family responsibilities; or (b) helping workers to reconcile their employment and family responsibilities’. While these overall objectives and functions remain with the AIRC in the Bill the effective exercise of such responsibilities will not be possible for a Commission whose scope for action is much reduced. 

7. 
The Fair Pay Commission and its objectives


The Fair Pay Commission has very explicit objectives. Its ‘primary objective of promoting the economic prosperity of the people of Australia’ (as set out in ‘Work Choices’) will crowd out attention to the fairness or liveability of minimum wages. Despite its name, ‘fairness’ is explicitly overridden by its economic objective and this priority is reflected in the nature of the first appointment to the FPC. The pre-existing requirements that the AIRC, in fixing wages, take account of living standards in the community and the needs of low paid workers and the public interest are excluded in the Bill. 


A living wage is a basic requirement for families. Since the Commonwealth Government came to power, it has steadfastly opposed the level of minimum wage adjustments that have been granted, such that the minimum weekly rate would now be $44 a week lower if its recommendations had been adopted. High levels of financial insecurity are associated with low minimum wages and these have significant impacts upon family welfare.

3. The Probable Effects of the Bill
The elements of the Bill suggest a series of predictable trends in the Australian system. These include:

· Growth in the coverage of individual agreements;

· More minimalist and family unfriendly agreements;

· More minimalist awards with less coverage;

· Lower work and family standards for those in the federal system, and no prospect of general advances;

· Widening dispersion in earnings and access to other conditions (including different rates for workers working alongside each other);

· It is likely that it will be tougher for the weaker, namely:

· young people

· immigrants

· people returning to work

· casuals

· working carers.
These represent a backward step on work and family in Australia. They amount to a significant negative change that will affect family well being in Australia, especially amongst those families already most disadvantaged. The evidence for this is explored below before consideration of positive proposals to advance work and family outcomes.
The evidence: AWAs, Pay and Conditions

Working families need living wages, along with some predictability and stability of earnings. Existing evidence about individual contracts shows that, for non-managerial workers, their pay levels are below those for collective agreements, even though many workers on individual contracts work longer hours
, and often at more unsocial times without compensation for loss of penalties through a higher overall rate of pay
 (Peetz 2005). 

ACIRRT’s analysis of individual contracts in 2001 led them to conclude that Australian Workplace Agreements (AWAs) (negotiated in the presence of a much stronger ‘no disadvantage test’ than that proposed) provide for longer hours than collective agreements but these are usually paid at ordinary time rather than penalty rates. Analysis of the content of AWAs reveals that many focus on time flexibilities that are very advantageous in terms of cost and control for employers, but result in lower paid for employees and less autonomy for employees (Cole et al, 2001; Mitchell and Fetter 2003; van Barneveld 2004). 

Rates of pay in AWAs are generally lower than in collective agreements for non-managerial workers, their level of pay increase is slower, and their level of compensation for work at unsocial times is lower. For example, in Victoria between 2002 and 2004 average pay rates for those on federal certified agreements rose by 6.9 per cent, but fell by 1.3 per cent for those on AWAs (Peetz 2005, p 7). Across all jurisdictions over this period, those on AWAs had lower pay increases that those on registered collective agreements or on awards only, leading Peetz to conclude ‘the data provide no support for any suggestion that earnings of employees on AWAs would be increasing at a faster rate than those on collective agreements’ (Peetz 2005, p 7). 

Further, most AWAs fix the rate of pay for a lengthy period, in contrast with most collective agreements which incorporate increases over the agreement period. Most current AWAs fix pay for three years, and the Bill allows individual contracts for up to five years. For many on AWAs this will mean a fixed rate for five years (except for FPC increases for those on minimum wages), resulting in significant falls in real wages. 

In 2004, non-managerial workers on registered collective agreements were paid about two per cent more per hour than those on AWAs
. Unfortunately existing data show that women – who are most likely to have responsibility for family care – fare worst under individual agreements. Women on AWAs in 2003 were paid 11 per cent less than women on collective agreements, with no significant gap between men.  The gender gap was widest between those on AWAs: women on collective agreements received around 90 per cent of male hourly wages, compared to 80 per cent amongst those on AWAs (Peetz 2005) ((Peetz, Houghton et al. 2004)). 

Workers with family responsibilities often work in feminised industries and analysis of agreements and contracts shows that in many such workplaces penalty rates and other protective rights (like span of hours provisions and rostering notice requirements) have been traded off in exchange for a pay rise. Thus bargaining for those with limited bargaining power has resulted not only in lower pay outcomes, but poorer other conditions at the same time.

It is also notable that casual workers (disproportionately women) fare worse under AWAs than collective agreements, compared to more permanent workers with a gap of 15 per cent. Interestingly, Peetz finds that permanent part-time workers are especially disadvantaged compared to permanent full-time workers (25 per cent gap) whether they were covered by collective agreements or even awards (8 per cent). 

AWAs: Less leave

For workers with family responsibilities the opportunity to take a holiday, to use sick leave for one’s own or family sickness and long service leave are important provisions. Holidays are an opportunity for common family time. They are also commonly used at childbirth for parental leave. Sick leave is vital for working carers and recent decisions of the AIRC have recognised the important role that sick leave (or ‘personal carer’s leave) can play when a worker’s family are ill and need care. The ‘fair pay and conditions standard’ preserves existing minimal national standards of 10 days personal/carers leave, four weeks annual holiday (presumably for non-casuals; with provision for ‘selling’ up to half of this) and 12 months unpaid parental leave. 

Unfortunately, the existing evidence about AWAs suggests that workers’ access to advances beyond these is likely to be minimal, and that many on individual contracts will face arrangements where their real access to these minima is constrained.

Table 1 shows that workers on AWAs have a much lower level of access to these basic rights than prevails in the Australian workforce as a whole. Women’s access to these provisions is especially low as we discuss below. 

While 71 per cent of the total population of Australian workers have access to annual leave, only 59 per cent of those on AWAs have such an entitlement. A ten percentage point gap also exists in relation to sick leave, with only 61 per cent of those on AWAs having access to sick leave. 

In the case of long service leave (LSL), the gap is wider again with only 42 per cent of workers covered by AWAs having access to LSL, compared to 63 per cent of all Australian workers. 

Table 1 Leave entitlements of employees covered by AWAs and all Australian employees

	Entitlement
	AWAs
	All Workers

	Annual leave entitlement
	59
	71

	Sick leave entitlement
	61
	71

	Long service leave entitlement
	42
	63


Source: Column 1: DEWR 2004, p 94-96; column 2, ABS Cat No 6310.0 August 2004. DEWR’s analysis is based on content analysis of 500 AWAs randomly selected from those for 2002 and 2003 (250 in each year).

AWAs: less family friendly

Unfortunately individual contracts result in much lower access to industrial supports for work and family. Collective agreements have also been a slow road to family friendly provisions in some workplaces – but the pace is slowest in AWAs. Amongst enterprise agreements registered between 1995 and 2000 only 14 per cent had any work and family provisions. However, only 12 per cent of AWAs had such provisions. The incidence fell towards the end of this period (Whitehouse 2001). The latest DEWR report on bargaining suggests that the pace remains slow in AWAs and that they lag behind the workforce as a whole, as well as those on collective agreements. 

Table 2 shows the low level of provision of family friendly arrangements in AWAs in 2002 and 2003. Only 8 per cent of AWAs had paid maternity leave (10 per cent of collective agreements), 5 per cent had paid paternity leave (7 per cent) and only 4 per cent provided for unpaid purchased leave. 

A quarter of all agreements had some form of parental leave, compared to 27 per cent amongst all Australian employees (ABS Cat No 6310.0, August 2004, p 30). 

Table 2 AWAs with specific work and family provisions in 2002, 2003

	Provisions
	Per cent with provision

	
	

	Family or carer's leave
	25

	Paid family or carer's leave
	24

	Sick leave can be taken as family leave
	17

	Parental leave
	24

	Paid maternity leave
	8

	Paid paternity leave
	5

	Paid adoption leave
	4

	Option for additional maternity leave
	1

	Purchased leave scheme
	4

	Bereavement leave
	49

	Paid bereavement leave
	47

	
	


Source: DEWR 2004, p 96. This analysis is based on content analysis of 500 AWAs randomly selected from those for 2002 and 2003 (250 in each year).

Gender Gap in Access to Family Friendly Provisions on AWAs

Unfortunately, those with less need for such provisions have greater access to them: just over half of all women covered by AWAs had access to some kind of general work and family provision, compared to 66 per cent of men, leaving a gender gap of 14 per cent (DEWR 2004, p 101). 

An extraordinarily large proportion of women on AWAs – almost half – do not have access to annual leave. Table 3 shows that women on AWAs have lower rates of access to most forms of leave then men, including annual leave, sick leave and long service leave. This is ironic given their greater need for such leave to accommodate their more intensive family needs. 

In addition, Table 3 shows that women are more likely to face a wider span of hours at ordinary rates of pay, and are more likely to experience the averaging of hours over extended periods. The latter can result in fluxes in hours which, if not expected or negotiated with genuine employee agreement, can result in difficulties in meeting family obligations.

Table 3 Access to Leave and Hours provisions in AWAs, 2002, 2003, by Gender

	Leave and Hours Provision
	Per cent with entitlement

	
	Women
	Men

	Annual leave entitlement
	51
	62

	Sick leave entitlement
	46
	59

	Long service leave entitlement
	33
	48

	Span of hours provisions
	35
	31

	Averaging of hours provisions
	30
	23

	
	
	


Source: DEWR 2004, p 101. This analysis is based on content analysis of 500 AWAs randomly selected from those for 2002 and 2003 (250 in each year).
AWAs: Unsocial working time and long hours

In terms of work and family effects, the impact of the new proposals is of most concern in relation to changes in hours. Several issues are important: the overall length of working hours, the rewards and disincentives for work at unsocial times and the incidence of unsocial working time, and the degree of employee control over the configuration of hours.

The recent AIRC ‘Family Provisions Test Case’ decision supporting the rights of employees to request to shift to part-time work and request extended unpaid parental leave are ‘climate shifting’ measures that, as well as giving new rights, give signals in support of greater say for carers over working time. Such provisions recognize that this is a vital support for working carers, and following a growing international precedent. The Bill overturns and repudiates these new rights. Indeed, it goes further in prevent awards from including provisions relating to a workers shifting from full-time work to part-time work and vice versa. The reason for such prescriptive prevention of a measure likely to bring significant relief to many working cares is hard to understand, except in relation to the greater protection it grants to employers’ control of working time. It is clearly family unfriendly.

But the Bill goes much further given the new emphasis on individual agreements and the elimination of a ‘no disadvantage’ test in favour of very minimal conditions.  While awards will retain provisions for penalty rates, shift and overtime loadings, there is no requirement that individual agreements do so, or that overall pay rates in AWAs compensate for their loss. It is likely that many employees will effectively be coerced into agreeing to such conditions, as is clearly anticipated in the Government’s documentation (‘Work Choices’ 2005, p 15) and set out in the Bill itself. Carers returning to work, including those who face strong welfare incentives to take a job – will have difficulty refusing individual contracts that include provision to give up loadings for unsocial work. 
This will mean that longer and unsocial hours are not more costly for employers, and predictably they will expand. 

More individual agreements, with weaker support for premiums for unsocial or long hours of work, will affect many families in negative ways as a growing body of international research confirms. International experience is instructive: weighing up the relative merits of different kinds of working time regimes Anxo et al. conclude: ‘it is essential to have a legal framework that specifies minimum standards while allowing for flexibility through collective negotiations’ (2004b, p 198). Further, in McCann’s assessment of international experience, workers with limited bargaining power are ‘unlikely to realize any control over their working schedules’ within a devolved bargaining regime, leading her to conclude that ‘the existence of strong legislated substantive rights, in combination with procedural entitlements to influence working time schedules’ are preferable based on international experience (2004, p 26).

Time: A critical work and family issue

Recent years have already seen a significant increase in the proportion of Australians working unsocial times. In 2002, 64 per cent of Australian employees worked either sometimes or regularly outside standard times. 

Existing AWAs have been actively used by employers to increase flexibility in the temporal deployment of employees. New working time provisions have been amongst the changes most eagerly sought by employers through AWAs. Many have achieved their objectives as Table 4 shows, with over half of existing AWAs lacking any penalty rates, and significant proportions lacking direct compensation for shift work (18 per cent), other allowances (41 per cent) and other payments (32 per cent). 

Table 4 AWAs without specific loadings, 2002, 2003

	Type of Loading
	Per cent of AWAs where no specific loading exists

	Penalty rates
	54

	Shift rates
	18

	Allowances
	41

	Annual leave loading
	41

	Other payments (eg redundancy, severence, bereavement, LSL)
	32


Source: DEWR 2004, p 91. 
The removal of a disincentive to their use will see an expansion in unsocial working time and lengthy hours. An expanding body of international research finds negative effects of unsocial hours on many aspects of family life. Strazdins et al. summarise this literature as follows:

A consistent body of evidence shows that working evenings, nights and on weekends can affect workers’ social relationships because they miss out on shared family events, routines and outings. Evening and night work times are stressful for parents, affecting their sleep and increasing depression, as well as disrupting family routines, and all may diminish parent involvement and responsiveness to children. (Strazdins 2004, p 1518). 

‘Responsive’ care is a key element for the well being of infants and young children as a growing body of international evidence suggests (McCain and Mustard 1999, Shonkoff and Phillips 2000). Parents of young children are more likely than others to work unsocial hours. This means that negative effects that arise from such hours are likely to have a higher incidence in families with children. These effects include impacts well beyond loss of social time in families, as Han explains:

Prior research has found negative effects of working nonstandard hours on an adult’s psychological (e.g., depression), social (e.g., marital instability), and physical (e.g., fatigue, quality of sleep) well being…For example, working rotating shifts or irregular hours has been significantly associated with problems related to health, sleep and individuals’ psychological performance…Working at nights may alter the body’s circadian rhythms, leading to sleep disruption, fatigue, digestive disorders, and a greater risk of cardiovascular disease…Such adverse impacts on maternal well-being raise concerns about the potential impact – directly or indirectly – of mothers’ non-standard schedules on their children’s well being. (Han 2005, p 138). 

Research by Presser (2000) in the US amongst 3476 couples found that recently married fathers who worked nights faced odds of divorce six times higher than amongst fathers who worked days. Mothers married more than five years, who worked nights, faced odds of divorce that were three times higher than amongst mothers working days. 

Spillover onto children
Analysis by La Valle et al. (2002) shows that many kinds of unsocial hours (weekend, afternoon, evening and night) can constrain parent-child time and upset families. Such parents ‘spent less time reading, playing and helping children with school work, were less likely to share a family meal, and were less satisfied with the time they spent with children’ (Strazdins 2004, p 1519; see also La Valle et al, 2002). 

Many parents compensate by ‘make up’ time with their children (especially through holidays, including public holidays), making sure that children do not miss out on developmental activities like reading. They often take less time for themselves. However, recent analysis of the effects of unsocial time on children confirm that they are affected by negative spillover arising from unsocial work times amongst parents. 

Strazdins et al. (2004) analyse data for 4433 dual-earner Canadian families with children 2-11 years old and find that children of parents who work non-standard hours are more likely to have emotional or behavioural difficulties. This effect is robust, independent of socio-economic status and childcare use. However, more disadvantaged children experienced greater negative effects, compounding existing kinds of disadvantage like lower socio-economic status. 

Other studies confirm the negative effects of parental unsocial hours on children. Han (2005) finds through analysis of US data that negative cognitive outcomes arise for children whose mothers work non-standard hours. The effect was most pronounced where children were very young (less than one year) and especially affected cognitive development at two years old, and expressive language at three years (Han 2005). 

Long hours

The international research about the negative effects of long hours on individuals and their households is convincing and extensive. It was reviewed by Spurgeon for the ILO in 2003. She finds that long hours of work are associated with higher rates of mental health difficulties, cardiovascular disease, and higher incidences of behaviours that have negative consequences for health like smoking and alcohol consumption and a poor diet. She also finds that stress related to long hours may also be ‘related to a range of non-specific or somatic symptoms such as headache, nausea, insomnia and exhaustion, as well as cognitive difficulties such as poor memory and concentration’ (2003, 46). Long hours are also associated with adverse effects on family relationships (Spurgeon 2003, Pocock et al, 2001).

Australia stands out in the industrialized world for its high proportion of employees who work long hours. In Lee’s 2004 comparison, the proportion of Australian employees working more than 50 hours a week increased from 15.3 per cent in 1987 to 20 per cent in 2000 (2004, p 42). Only the US and New Zealand matched this trend. In contrast the proportion fell in Ireland, France and the Netherlands. Amongst the 18 countries in Lee’s comparison only Japan had a significantly larger proportion of workers doing longer hours (28 per cent in 2000). In thirteen industrialized countries, less than 10 per cent of the workforces worked such excessive hours. Many countries are taking active steps to reduce long hours recognizing their negative effects on individuals, families and societies (see below). 

One of the main means of containing long hours, and rewarding those who do them, is overtime premiums. These extra payments act as a disincentive to the excessive use of existing workers, and create some impulse towards the creation of new jobs to spread overwork more broadly across the workforce. Penalty rates also reward the families and individuals who suffer a loss of time beyond that normally expected of a worker. 

A quarter of all existing AWAs in 2002 and 2003 did not include provision for overtime penalties (DEWR 2004, p 91). At present, AWAs are tested against a no disadvantage standard which means they should compensate, overall, at no lesser rate than the relevant award. Where a single hourly rate applies, it should compensate for average overtime payments. Unfortunately there are many examples where this does not apply (see for example Van Barneveld’s 2004 case study analysis). 

Under the proposed arrangements this will no longer be required as overtime rates are no longer included in the minimal safety net. In this light we can expect growth in longer hours of work through an expansion in overtime, with negative effects for many individuals, their partners and their children.

Inequality

Inequality amongst wage earners has increased in recent years (Watson et al, 2003). The shift to enterprise bargaining, as well as to more individual contracting, along with rapid growth in earnings amongst the top deciles of Australia’s workforce, has seen a widening gap between the top and the bottom. This kind of inequality is hidden when discussion focuses upon average earnings, concealing the growth in working poor and jobless low income households. 

A growing body of international research suggesting that inequality is bad for societies and families. Wilkinson’s (2005) overview of the international evidence about inequality finds that more unequal societies experience greater levels of violence, poorer community relations and worse health outcomes. Each of these has effects that go well beyond those who directly experience the negative effects of poverty and low income. They also affect middle and higher income earners, and they add to health, policing and general public sector costs. In this light, growing inequality creates a significant, hidden social cost arising from weaker and lower safety nets, and wider dispersion in incomes. 

4. Alternative International Approaches

Many countries share Australia’s changing labour market and social conditions. They have, like Australia, a rising proportion of workers with care responsibilities, declining birth rates and increasing dependency rates. Many of their industries face the same global markets as Australian enterprises. However, many such countries are taking a different road in response to these challenges, attempting to increase support for working carers, ensure that their workforce participation is underpinned by minimum standards, and by providing essential infrastructure like paid leave, and quality, affordable and accessible public childcare. Equitable, family-friendly industrial conditions have not been seen as necessary trade-offs for economic growth, but as achievable joint objectives, the one supporting the other.

Three issues illustrate some of these examples in specific ways: paid and unpaid leave, greater employee rights for flexible working time, and containment of long hours. 

Leave

Many countries have increased paid leave provisions, recognising the vital importance of paid and unpaid leave for workers with families. It is hard to overstate the importance of supporting working carers practical capacity to care for infants if that is their preference. Recent research about early infant care makes aspiration to the provision of at least one years paid parental leave an important international labour market objective (Waldfogel 2005). In recognition of this countries like Britain have taken significant steps. The Blair government has introduced and increased paid parental leave so that working parents now have 26 weeks paid leave.

Other forms of leave are also important, including holidays and some countries have recognised this. For example, New Zealand has extended three weeks paid holiday leave to all workers regardless of their permanent or casual status (increasing to four weeks in 2007).

Total hours of Work

Many countries apply legal limits to the length of the working week. These conventions and laws have been put in place to protect workers’ health, ensure they have time for their non-work lives including care, and to protect social time for families and communities and those workers with weak bargaining power. These measures have also been adopted to protect enterprises that reduce hours to safe levels from unfair competition from those that do not. 

France, Portugal and Japan have taken a legislative route to attempt to reduce the length of the working week, while Germany, Denmark, and the Netherlands have all seen active industry-level bargaining to reduce the normal working week to 35-36 hours. 

Many European countries are now bound by the European Union’s Working Time Directive which sets maximum working week at a 48 hour average including overtime. Research around these experiences suggests that overall caps on total hours help families, and that predictable, social, negotiated hours provisions are also vital to families (Messenger 2004).
The international evidence suggests that excessive hours are correlated with individual contracts (Lee 2004, p 44) and negatively associated with higher union density. They are also driven by low or insecure income (making minimum wage legislation and job security important accompaniments to hours limits), by long hours enterprise expectations (ie long hours cultures) and by ‘greedy’ managerial and professional jobs with weak time boundaries. 

France’s legislation adopted ‘a collective reduction in working time’ (Fagnani and Letablier 2004, p 553). While there have been modifications to the initial laws, France has persisted with legislation to reduce the length of the working week, employing a range of approaches to their reduction. For example, more paid holidays (rather than less weekly hours) have been implemented for professional and managerial workers to reduce the length of their normal working week. 

Several surveys suggest that the majority of French employees agree that the law has had positive effects on their capacities to combine work and family life (Fagnani and Letablier 2004
). Where employees have had a real reduction in weekly working time (rather than annual, daily or irregular working time), the proportion who see positive effects for work-family balance is higher, as is the response amongst those who could negotiate their new hours rather than accept what was imposed by their employer. 

These results confirm the importance to parents of social working hours, of adequate notice of hours: ‘In order to organize family activities and manage child care arrangements, adequate advance notice of the work schedule is vital’, confirming the analysis of Fagan and Burchell (2002). French workers who had experienced increases in the intensification of work, or who had trouble matching their working hours to school and care, had lower incidences of positive evaluation
. Thus care arrangements and their timing, the scope for negotiation over the specifics of reduced time, and the spread and predictability of hours over the working week and year, are very important. These results confirm the role of effective worker voice in negotiation, and the framework created by legislation. 

European experience shows that limits on total working hours alone are not be enough to ensure family friendly working time. As Fagan puts it:

while a general reduction in hours sets an important upper limit on the workplace demands that can be made on people’s time, it is too blunt a tool to resolve the complexity of work-life balance on its own. Rather it is a foundation to support the efficacy of other measures tailored to accommodate the changing care responsibilities of workers at different stages in their lives. (2004, p 138)

Other work time approaches include limits on unsocial time, consideration of work intensity, and, at the other end of the hours spectrum, improving the quality of part-time jobs.

Unsocial hours, work intensity and weekday work without long hours

Alongside long hours, unsocial hours have also received attention internationally. One UK study suggests that unsocial hours have a more negative effect than long hours on ‘men’s and women’s assessment of the degree of compatibility of their working time arrangements with their family and social time’ (Fagan 2004, p 136). Evidence from industrialized countries suggests that most workers with families find ‘daytime, weekday work without long days is the most compatible’ with their family responsibilities (Fagan 2004, p 135) and this, along with social working hours, is very important according to Fagan and Burchell’s analysis (2002). 
The UK Government has attempted to reduce long hours using a range of educative and exhortative efforts to reduce working time, through for example ‘master classes’ where companies, that have reduced working hours and reapt productivity rewards, meet with other companies to discuss their experiences
. The TUC has also worked through a range of projects to reduce working time and give greater emphasis to work-life balance (http://www.tuc.org.uk/work_life/). 

Part-time Jobs: Quality Jobs and Procedural Rights 

Several countries have now created rights to request part-time work from an existing full-time job. Recent surveys confirm the benefits of moving to part-time work within existing jobs. This research suggests that the chance to work less than full-time hours is very important to women even in countries with comparatively good regimes of work/care support, given that women remain primary carers in many countries. This makes it vital to assist the growth of part-time work opportunities, and - as Bosch recommends - to relax the rigid division between full-time and part-time work, moving towards reduced total hours for all in line with the now well established preference for ‘weekly working time within the 25-38 hour range’ (2002, p 17).

Rubery has argued that part-time work should be incorporated into the system of regulation, and that such incorporation is essential to ‘the protection of both full- and part-time workers’ (Rubery 1998, p 151). Such integration can lower the gap in pay and conditions between part-timers and full-timers, and reduce the impetus to substitute cheap or powerless workers for others.  Several European initiatives have increased options and the quality of part-time work, especially in Germany and the Netherlands. 

In 2003 the UK Employment Act gave parents of children under six years, and of disabled children under 18 the right to ask to work flexibly where they have 26 weeks or more continuous employment. They can ask to change their hours they work, the times they work, or to work from home. Employers have a duty to consider these requests and can refuse on several business grounds including additional costs, negative effects on ability to meet customer demands, in ability to reorganize work amongst existing staff, and other grounds. If agreed, the change in working time becomes the permanent employment contract
. 

While the UK law is being reviewed with the possibility of extending its reach, it does not approach the scope of the Netherlands (or German) rights that are available to all workers, and accompanied by clearer and tighter specification of employers’ grounds for refusal. 

In 2000 the Netherlands passed the Working Time Adjust Act (WTA) which gives employees and public service workers the opportunity to request changes that reduce or extend their working time and ‘unless serious business reasons’ preclude this, employers must grant the request (Burri 2005, p 56). 

The Netherlands WTA does not require the employee to give a reason for requesting a change in working time. Small businesses with less than 10 employees are exempt. If agreed, the request results in a permanent change in the employment contract. It is available to employees with more than a years service with their employer and to agency workers in relation to their agency employer (not their allocated employer). The request has to be made four months in advance of the date of change, and specifies the hours per week, scheduling of those hours, and the date of effect. The employer has three months to consider it, and if they do not reply then the contract is changed in line with the request. Employers can deny requests based on ‘serious business reasons’, which have been the subject of much parliamentary debate, and amount to a serious constraint on refusal, requiring real evidence of the case against agreeing (2005, p 65). Compromises on scheduling must be justified in writing but have a weaker test.

The context of change in the Netherlands – which led reform in relation to the ‘right to request’- is quite specific in cultural and institutional terms, with widespread prior discussion of the need to share work (both paid and unpaid) and to move towards a one and a half earning household (Pfau-Effinger 1998). The pattern of traditional male breadwinning is giving away to one and a half earner (a third of households take this shape, while a third are ‘traditional breadwinning’), and the strong hold of maternal care, and the 2:1 distribution of unpaid work are showing some signs of change (Burri 2005, p 58). Australia shares some significant commonalities with the Netherlands, namely the tradition of maternal care, of part-time work, and of a 2:1 distribution of domestic work
. 

This background in the Netherlands, and the impact of improved rights for workers, is associated with narrower gaps between the conditions of part-timers and full-timers (Fagan and Lallement 2000). In the UK for example, there is a wide gap between part-time and full-time women workers, while little separates the two groups in the Netherlands.

Procedural rights to give workers more say over their movement into and out of part-time work have ensured, in the case of the Netherlands, a much lower level of involuntary part-time employment and better outcomes for workers (Lee 2004). If we define involuntary part-timers as those who are working part-time because they could not find a full-time job, only 4.9 per cent of part-time men in the Netherlands were involuntarily part-time, 3.3 per cent of women, and 3.7 per cent of all part-timers in 2000 (Lee, 2004, p 50)
. This compares to rates of over 20 per cent in Finland, France, Greece, Portugal, Spain and Sweden (Lee, 2004, p 51). 

Experience in the Netherlands illustrates the importance of the integration of part-time work into general labour regulation (as recommended by Rubery), the value of general rights to request part-time work (rather than their confinement to parents), and the nature of effective measures that work towards it. Since 1996 ‘a specific law prohibits differences [in treatment of part-time and full-time employees] based on part-time work unless such differences are objectively justified’ (Burri 2005). 

Recent evaluations suggest the Netherland’s provision are widely used (five out of six large businesses and one in six smaller businesses have received requests for reduced working time), and more than half were fully granted, with ten per cent partially granted. A quarter were rejected on the ‘serious business case’ grounds. Requests to extend working time were granted less often (39 per cent), while a quarter were partially accepted and others are pending. While most requests are negotiated with recourse to courts, 12 of the 19 that have been heard went against the employer. 

A similar right to request reductions in working time (not increases) was enacted in Germany in 2000 largely following the Netherlands model, with exemption of businesses with less than 15 employees and the right to refuse on the grounds of business reasons rather than ‘serious business reasons’. However the employee rights with respect to scheduling of hours are stronger than in the Netherlands where they have recently been strengthened. A similar ratio of employee success has been met in the small number of cases taken to court in Germany.

These measures suggest that certain kinds of industrial reforms can support working carers, and that individual bargaining in a regime of weak time regulation (whether in terms of overall working hours, their unsocial timing, or rights to move between different hours patterns), result in poorer work and family outcomes, and mean that weaker workers end up with poorer controls over hours, longer hours and poorer quality jobs and pay.

5. Conclusion

There are many reasons for concern about the impact of the Bill on Australian families. The rhetorical claim that these changes will assist working families is assertively and repetitively made, but no robust evidence is offered to support the claim. 

However, there is extensive evidence of the reverse effect. AWAs are already associated with lower pay for non-managerial workers, women and casuals and with the loss of penalties and overtime premia. Weaker safety net standards, the removal of agreement standards that lock in overtime, penalty rates, public holidays and other long established minimal conditions, more individualised bargaining, the removal of rights to request changes in hours (and their prohibition from awards) and the removal of key functions of the AIRC, are all likely to have negative effects on overall outcomes for Australia’s working families. 

Alternative approaches are in existence in other industrialised countries, and extensive evaluations show their efficacy. These are responding to the growing international evidence about negative effects of poor leave regimes, unsocial working hours, long hours and lack of employee say over work organization, on individuals, children and society. Australia should be considering measures that better support working carers, rather than exposing them to individual bargaining in a new environment of lower minimum standards and no effective industrial umpire providing at least the prospect of further generalised change in work and family supports in the future.

In this way, the Bill amounts to regressive change in Australia’s workplace arrangements, and a lost opportunity for change to genuinely support Australia’s growing population of workers with family responsibilities. Beyond its demographic and economic penalties, this approach imposes a hidden price on children and others who depend on workers for their care and living.
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� That is, the neutral tax treatment of second earners, high tax incentives to share paid work between spouses and an increase in public childcare spending per child to the highest level obtaining in the OECD.


� For example, unions must give 24 hours written notice and reason for their visit, and visit only once every 6 months for recruitment. They will have no right of entry if employees are covered by AWAs, and individual workers who seek help from the union will be identified to their employer, with no chance for unions to check that non-members are being paid correctly. There will also be complex ballots for industrial action.


� In 2004, full-time permanent employees on registered individual contracts worked on average 1.2 hours more than those on registered collective agreements  (ABS Cat No 6306.0; Peetz 2005, p 10). 


� A disproportionate number of AWAs are in the managerial workforce. This in part reflects the Commonwealth Government’s commitment to offering AWAs to its new employees who must accept this basis of contract. 


� This analysis relies on Peetz, analysing 2004 employer survey data (ABS Cat No 6306.0; Peetz 2005). Hourly rates are the appropriate basis of comparison given that weekly hours of AWA workers are on average 6 per cent higher than amongst those on collective agreements.


� These authors describe their own survey and two others. Their 2002 survey included a subset of 658 women and men with at least one child under 6 years, a subset drawn from a survey of families in receipt of family allowance with a 38 per cent response rate. 56 per cent of respondents said that the law on the 35 hour week has made it easier to combine family and working life; 43 per cent said it had not (there was not a ‘no effect’ option). The figure was consistent by education, salary, employee status, and sector. They outline a second study which reviewed measures to reduce working time by occupation and arrived at similar conclusions (Afsa et al., 2003) and a further telephone survey in 2001 of 765 employees who were over 15 years, in which 64 per cent agreed that the change to the 35 hour week had ‘enabled a better reconciliation of family and working life’ (Fagani and Letablier, 2004: 569). 


� Many French workers have taken their extra time as a half or full day off on Wednesday to coincide with the day that children under 11 do not spend at school or pre-school. 


� Positive examples from Rolls Royce, BNFL, Unilever Best Foods, Jaguar Land Rover, Westinghouse, PricewaterhouseCoopers, Eversheds, Excel (Electronics) Assemblies Ltd and Perkin Elmer Llantrisant have been featured (http://www.dti.gov.uk/er/work_time_regs/index.htm).


� Evaluation of the existing right suggests that 37 per cent of women eligible to make requests had done so, compared to 10 per cent of men, and that 80 per cent of requests were granted (TUC 2005: 27-28). However, a smaller survey by the Maternity Alliance suggests that of those whose request was granted, around a quarter had experienced detrimental subsequent treatment such as lower pay, increased workload or demotion as a result of their request (TUC 2005: 27). The 2005 TUC Women’s Conference ‘was highly critical of the lack of teeth in the flexible working legislation. Delegates said the law was “weak, limited and divisive” as employers can easily reject flexible working applications’ (Labour Research 2005, p 19). It is unclear what particular impact the statutory right to request has made, given that around a quarter of eligible employees had made similar requests over the two years prior to its adoption (TUC 2005, p 49). 


� There are also important differences, with a prolonged Dutch debate about working time redistribution since the early 1990s, and much less paid maternity leave available in Australia, but more professional childcare (only 16 per cent of Dutch children under 3 used professional childcare in 1998 and a bill is before parliament to improve childcare and its funding).


� Defined here as workers who work less than 30 hours a week. 
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